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MEDIA SUMMARY

The following explanatory note is provided to assist the media in reporting this
case and is not binding on the Constitutional Court or any member of the Court.
On 23 May 2017 at 10h00 the Constitutional Court will hear an application for
confirmation of an order of the High Court of South Africa, Gauteng Division: Pretoria
(High Court) that declared section 118(3) of the Local Government: Municipal Systems
Act, 2000 (Act) constitutionally invalid. This section provides that an amount due for
municipal services rendered on any property is a charge upon that property and enjoys
preference over any mortgage bond registered against the property. The question is
whether this means that, when a new owner takes transfer of the property, the property
remains burdened with the debts a previous owner accumulated — and, if it does, whether
this is allowed by the Constitution.
The confirmation applicants are individuals and companies from Ekurhuleni and
Tshwane. They challenged the validity of section 118(3) in the High Court, claiming that
these municipalities invoked the provision against them and refused to supply municipal
services or to issue clearance certificates until payment of outstanding historical debts
had been tendered.
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The High Court found section 118(3) constitutionally invalid, to the extent only that it
has the effect of transferring to a new or subsequent owner municipal debts incurred
before transfer and not by the new or subsequent owner. The High Court found this to be
an arbitrary deprivation of property in terms of section 25 of the Constitution. New
owners of property, the Court said, are not liable for municipal debts incurred by previous
owners. Therefore municipalities may not sell the property in execution to recover the
debt or refuse to supply municipal services on account of outstanding historical debts.
This is the order now before the Constitutional Court for confirmation.
Ekurhuleni Metropolitan Municipality (Ekurhuleni), City of Tshwane Metropolitan
Municipality (Tshwane) and the Minister of Cooperative Governance and Traditional
Affairs oppose the confirmation application. In addition, Ekurhuleni and Tshwane appeal
against the High Court order. eThekwini Municipality has been admitted as a friend of
the Court. It supports the arguments by Ekurhuleni and Tshwane against confirmation
and also advances additional arguments. Also admitted as friends of the court are TURF
Limited, a public company that provides investors with funding for the refurbishment of
inner city properties in Ekurhuleni, Tshwane and elsewhere, and The Banking
Association of South Africa (BASA). TUHF argues for an interpretation that does not
saddle new owners with municipal debts incurred by previous owners. Absent that
interpretation, TUHF supports confirmation of the invalidity of the provision. BASA
contends that section 118(3) permits arbitrary deprivation of: (i) the property of new
owners and (ii) the real security rights of mortgagees. It must therefore be confirmed to
be unconstitutional.
The confirmation applicants contend that section 118 does not allow a municipality to
deny or suspend municipal services in its pursuit of repayment of historical debts.
Holding new owners liable for historical debts violates the principle of legality as well as
the new owners' rights to property, dignity and equal protection of the law.
A municipality must exercise its rights in terms of section 118(3) in the least burdensome
way. To deny or suspend services to incentivise new owners to pay historical debt is
unlawful and unfair. Section 118(3) can be valid only if the charge against the property
lasts only for so long as the debtor who incurred the debt owns the property. Holding
new owners liable for the debts of previous owners encourages a municipality not to
pursue its debt collection. And it has the negative consequence of making it hard to sell
properties. The confirmation applicants submit that if the provision cannot be read
constitutionally, it must be declared invalid to the extent necessary.
The municipalities counter that the provision is valid. They submit that section 118(3)
does not require the new owner to pay the municipal debts of a previous owner. Rather,
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the debts remain "a charge on the property", meaning that the property is security for
payment of the debt. The municipality can recover the debt by selling the property if
necessary, even after the new owner has taken transfer. This, the municipalities say, is
not a deprivation of property because the new owner buys the property with already
diminished ownership rights. The new owner buys the property subject to the previous
owner's defect in title and was aware (or should have been aware) of the historical debt.
That debt should be used to negotiate a lower price for the property.
The municipalities also contend that the purpose of section 118(3) is to provide
municipalities with a form of security for the payment of amounts due in respect of rates,
taxes, levies, duties, service fees and surcharges on fees. The law burdens the property
and, therefore, the owner of the property. Municipalities are required to ensure the
provision of services to their communities in a sustainable manner. To fulfil this
constitutional mandate, municipalities require revenue. And they get this revenue by
charging fees for services and imposing surcharges on fees, rates on property and other
taxes, levies and duties.
Section 118(3) assists municipalities in collecting this revenue, which in turn assists them
in fulfilling their constitutional obligations. The purpose of the provision is to secure
payment of municipal debts by using the property as security regardless of who the owner
is and despite the fact that no debt relationship exists between the current owner and the
municipality. The debts are tied up with the property and not with an owner or consumer.
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